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D.M. Boone, J.A.:

[1]  After a trial in the Provincial Court, Jayde Clarke was convicted of several
offenses. He is appealing his conviction, and the sentence subsequently imposed. In
this application, taken pursuant to section 684(1) of the Criminal Code, R.S.C. 1985,
c. C-46, he is seeking an order for the appointment of appellate counsel funded by
the Attorney General.

[2] Under section 684(1), a court of appeal may assign appellate counsel for an
accused when, in the opinion of the court, “it appears desirable in the interests of
justice that the accused should have legal assistance and where it appears that the
accused has not sufficient means to obtain that assistance”. Subsection 684(2)
provides that if the court appoints counsel and the accused is not granted legal aid
then the Attorney General must pay counsel’s fees.

[3] Inpractice, two things flow from section 684(2). First, the accused is expected
to seek legal aid prior to the application being heard (R. v. Genge, 1992 CanLl1l 7118
(NL CA), at para. 10; R. v. Rideout, 1990 CanLlIl 6512 (NL CA), at para. 12).
Second, the Attorney General has standing on a section 684 application.

[4] The Attorney General opposes Mr. Clarke’s application.

[5] There are four factors that should be considered in the exercise of discretion
under section 684(1) (R. v. Ryan, 2008 NLCA 42, at para. 9):

(a) does the applicant have the means to engage legal counsel for his appeal,

(b) if not, will Legal Aid provide counsel for the appeal;
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(c) are there serious (i.e. not frivolous) issues to be dealt with in the appeal;

(d) will the appellant adequately be able to present his case and will the court be able
properly to decide the case without the assistance of counsel.

[6] Mr. Clarke was denied Legal Aid assistance with his appeal.

[7]  Onthe hearing of this application, Mr. Clarke advised the Court that he is now
earning approximately $35,000 from a full-time job as an apprentice carpenter. He
has attempted to retain private counsel for this appeal. However, all the lawyers he
has contacted so far have told him that they are unable to represent him because
doing so would constitute a conflict of interest.

[8] Mr. Clarke filed this application in December 2024. At that time, he asserted
that he would suffer financial hardship if he were required to pay for a lawyer
because he was just getting back to work after being released from prison and he
would not have “the means to be approved for a loan.” He now has been working
for almost six months and his job is full-time. He did not present any other financial
information in support of his application. His efforts to retain private counsel were
unsuccessful for other than financial reasons. It appears, therefore, that Mr. Clarke
believes that he now has the financial means to retain counsel.

[9] Astheonly financial information that the Court had regarding financial means
was Mr. Clarke’s salary and employment status, [ would have considered postponing
his application pending the production of more certain information. However,
because of my findings regarding the other criteria, there was no need to do so.

[10] The offences in this case arose from an incident at the complainant’s home.
She alleged that Mr. Clarke threatened to kill her and discharged a shotgun inside
her home. Aside from police officers, the witnesses at trial included Mr. Clarke, the
complainant, her father (who heard some of the incident because Mr. Clarke
“pocket-dialed” him) and a firearms expert.

[11] Mr. Clarke was convicted of assault with a weapon, possession of a weapon
for a dangerous purpose, uttering threats, resisting arrest, pointing a firearm and
careless use of a firearm. He was acquitted of other offences. He was sentenced to
33 months imprisonment. He served a portion of that sentence and is currently on
parole.
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[12] Mr. Clarke’s grounds of appeal are that the trial judge:

o failed to properly apply the applicable case law (R. v. W.(D), [1991] 1
S.C.R. 742) in assessing his evidence;

o failed to consider the lack of evidence (the gun was not entered into
evidence and the police testified it was never found);

e failed to address discrepancies between the evidence of the complainant
(who testified that Mr. Clarke was five to six feet away from the wall of
her house when he fired the gun) and the firearms expert (who testified
that the forensic evidence was consistent with the shot being fired from
ten to twelve feet away);

e failed to provide sufficient reasons for the sentence imposed; and

e imposed a sentence disproportionate to that imposed in other similar
cases.

[13] One of the factors that the Court will usually consider on a section 684
application is whether the issues presented by the appeal are serious. Serious issues
are issues that are not frivolous. However, because this consideration involves the
merits of the appeal, the Court will only consider this factor when it is necessary to
do so. This is especially so when the appeal is to sentence; leave will be required on
a sentence appeal and one of the issues on the application for leave will also be
whether the appeal raises a serious issue (R. v. Ikkusek, 2009 NLCA 39, at para. 7,
R. v. Murphy, 2011 NLCA 16, at para. 8.). It is not necessary to decide whether this
appeal raises a serious issue because this application can be decided on consideration
of the other factors.

[14] | find that Mr. Clarke will adequately present his case without the assistance
of counsel. Mr. Clarke completed high school and the academic college
requirements of his carpentry course. He presented his arguments on this application
in an articulate and organized manner. He demonstrated a good understanding of his
grounds for appeal and what he must show to succeed on the appeal from both his
conviction and sentence. Although he was convicted of numerous charges, the
evidence that will be in controversy on his appeal is limited in scope.


https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024581052&pubNum=0005160&originatingDoc=If81257bb9d914a0de0540010e03eefe0&refType=IC&originationContext=document&transitionType=DocumentItem&ppcid=5ffdde671e5340fc83a24b7c9c499cb4&contextData=(sc.Search)

Page 5

[15] I also find that the Court will not need the assistance of counsel to effectively
adjudicate a fair and just result in this case. The issues raised on the appeal from
conviction involve reviewing the trial judge’s assessment of the credibility of the
evidence and the significance of the expert evidence related to a narrow, relatively
unscientific, point. The case law governing appellate review in those circumstances
Is well-known to this Court. The same can be said for the appeal from sentence
because this Court is well aware of the applicable sentencing principles and,
especially, the law governing the comparative use of precedent in sentencing.

[16] In concluding its decision in Ikkusek, at para. 9, this Court said:

While in a perfect world it would usually be better to have competent and properly
prepared counsel make an argument on behalf of a party, the provisions of the Code
make it clear that the Court ought not to exercise its jurisdiction to appoint counsel as
a matter of course; hence the overriding consideration should be whether, without
counsel, a fair and just result is still likely to be obtainable. In my view it is in this
case.

[17] The same can be said about Mr. Clarke’s case. Mr. Clarke has not

demonstrated that it is desirable in the interests of justice for the Court to order the
appointment of counsel under section 684.

[18] The application is therefore dismissed.

D.M. Boone J.A.



